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UCLA Health Evaluation/Proof of Concept Agreement 
This agreement (“Agreement”) for the short-term evaluation or proof of concept of product(s) and/or services (“Evaluation Product”) described herein is made by and between The Regents of the University of California on behalf of UCLA Health (“UCLA”), which includes but is not limited to the Ronald Reagan UCLA Medical Center, UCLA Medical Center Santa Monica, Resnick Neuropsychiatric Hospital at UCLA, Mattel’s Children’s Hospital at UCLA and the supplier, ______________, located at _______________ (“Supplier”). UCLA and Supplier shall individually be referred to as “Party” and collectively, “Parties.” This Agreement will be effective from the date of last signature below (the “Effective Date”).
RECITALS

WHEREAS, UCLA has expressed an interest in evaluating product(s) and/or services marketed by Supplier to assess the appropriate use and functionality of the Evaluation Product; and

WHEREAS, the Parties agree to the terms herein to allow UCLA a reasonable opportunity to evaluate the Evaluation Product on a short-term basis in compliance with applicable law.

NOW, THEREFORE, in consideration of the foregoing terms and provisions hereinafter set forth, and intending to be legally bound hereby, the Parties agree as follows:

AGREEMENT

(1) Statement of Work/Proof of Concept Statement.  The parties shall agree on a Statement of Work or Proof of Concept statement (“SOW”), which shall be attached to this Agreement as Exhibit A and incorporated by this reference.  The SOW shall at the least include the name and a description of the Evaluation Products under evaluation, roles and responsibilities/assumptions of each party during the evaluation, the Evaluation Period (as defined below), evaluation criteria, and the anticipated results/data/milestones for analysis.
(2) Evaluation Period. The term of the evaluation (“Evaluation Period”) shall begin on the effective date of the Agreement and extend through the period identified in the SOW.  Supplier reserves the right to terminate or suspend UCLA’s access to the Software or Services and/or terminate UCLA’s license to the Software or Services hereunder with or without notice or cause.  UCLA reserves the right to terminate this Agreement at any time and for any reason.  Either party may immediately terminate this Agreement by written notice if the other party materially breaches this Agreement.  The Parties acknowledge and agree that, at the expiration or termination of the Evaluation Period, the Evaluation Product will be promptly removed from UCLA’s or systems or location and returned to Supplier at Supplier’s cost, or access to the Evaluation Product will be rescinded. In the event the Evaluation Product is a physical item, Supplier will arrange with UCLA for pick up or shipment of the Evaluation Product at a mutually agreeable time.
(3) No Cost Evaluation. Supplier agrees to provide the Evaluation Product to UCLA for the Evaluation Period at no cost. UCLA represents and warrants that the Evaluation Product is being provided to UCLA by Supplier at no cost for the sole purpose of evaluation. 
(4) License. Supplier hereby grants to UCLA a limited, non-exclusive, term-limited, non-transferable, non-sublicensable license to use and access the Software and/or Services during the Evaluation Period solely (1) in connection with UCLA’s internal evaluation of the Software and/or Serves; and (2) in accordance with the documentation provided with the Software and/or Services. (“Documentation”).  The Software and/or Services provided hereunder are licensed, and not sold.  Supplier retains all title, interest, and ownership rights in and to the Software and/or Services, and reserves all rights not expressly granted to UCLA in this Agreement. The Parties agree that UCLA is not obligated to purchase and does not acquire any title, license or other interest in the Evaluation Product(s) unless and until UCLA and Supplier have entered into a mutually acceptable agreement concerning purchase of said Evaluation Product(s).  The Parties agree that any data provided by UCLA, entered into the Software and/or Services, or otherwise made available to Supplier (“UCLA Data”) remains the sole property of UCLA and that Supplier does not acquire any title, license or other interest in UCLA Data.
(5) Representations and Warranties. Each party represents and warrants that: (i) the signatory hereto has the authority to bind the applicable organization; and (ii) when executed and delivered, this Agreement will constitute the legal, valid, and binding obligation of each party, enforceable in accordance with its terms.  
(6) Indemnification. Supplier will defend, indemnify, and hold harmless UCLA, its officers, employees, and agents, from and against all losses, expenses (including, without limitation, reasonable attorneys' fees and costs), damages, and liabilities of any kind resulting from or arising out of the Agreement, including the performance hereunder of Supplier, its officers, employees, agents, sub-suppliers, or anyone directly or indirectly employed by Supplier, or any person or persons under Supplier's direction and control, provided such losses, expenses, damages and liabilities are due or claimed to be due to the acts or omissions of Supplier, its officers, employees, agents, sub-suppliers, or anyone directly or indirectly employed by Supplier, or any person or persons under Supplier's direction and control. 
Supplier additionally agrees to defend and indemnify UCLA against all damages and costs arising out of UCLA’s use or possession of the Evaluation Product, or of any license granted herein, with respect to claims that the Evaluation Product infringes a patent, trademark, copyright, trade secret, or other intellectual property right, provided that UCLA gives Supplier prompt written notice of any such claim, Supplier has sole control over the investigation, litigation, and negotiation of the claim, provided however that Supplier shall not settle such suit or action without the consent of UCLA, which consent shall not be unreasonably withheld, and provided that any settlement requiring UCLA to admit fault or wrongdoing will require UCLA’s prior written consent. UCLA will reasonably cooperate in Supplier’s defense of the claim at Supplier’s sole cost.
(7) Confidentiality.  Each party agrees to use at least the same degree of care to protect the confidentiality of information disclosed to it by the other party, and reasonably designated as confidential by the receiving party, as it uses to protect its own confidential information.  The receiving party shall disclose the confidential information of the disclosing party only to those employees/agents who have a need to know.  The provisions of this paragraph shall not restrict either party from using or disclosing information designated by the other party as confidential if such information:  (a) was at the time of disclosure in the public domain or became part of the public domain without a breach of this Agreement;  (b) was disclosed to the receiving party by a third party without restriction on disclosure;  (c)  is already rightfully known to the receiving party or is rightfully and independently developed by the receiving party or a third party under contract with the receiving party;  (d) is regularly disclosed by disclosing party to third parties without restriction on disclosure; (e) is compelled to be released by a governmental authority, provided notice is given in time to file an injunction to stop such release.
(8) Insurance. Supplier, at its sole cost and expense, will insure its activities in connection with providing UCLA Evaluation Products under this Agreement, keep in force, and maintain the following insurance with the minimum limits set forth below, unless specified otherwise: 


Commercial Form General Liability Insurance (contractual liability included) with limits as follows:

1. 
Each Occurrence 



$ 1,000,000 

2. 
Products/Completed Operations Aggregate
$ 2,000,000 

3. 
Personal and Advertising Injury 

$ 1,000,000 

4. 
General Aggregate



$ 2,000,000  

In the event Appendix DS applies to this Agreement, Supplier, at its sole cost and expense, will additionally obtain, keep in force, and maintain one or more insurance policies that provide coverage for technology, professional liability, data protection, and/or cyber liability. Typically referred to as Privacy, Technology and Data Security Liability, Cyber Liability, or Technology Professional Liability insurance, it will cover liabilities for financial loss due to the acts, omissions, or intentional misconduct of Supplier, its officers, employees, agents, subsuppliers, or anyone directly or indirectly employed by Supplier, or any person or persons under Supplier’s direction and control, in connection with the performance of this Agreement, as well as all Supplier costs, including damages it is obligated to pay UC or any third party, that are associated with any confirmed or suspected Breach or compromise of Institutional Information.  In some cases, Professional Liability policies may include some coverage for data breaches or loss of Institutional Information.  Regardless of the type of policy(ies) in place, such coverage will include without limitation: (i) costs to notify parties whose data were lost or compromised; (ii) costs to provide credit monitoring and credit restoration services to parties whose data were lost or compromised; (iii) costs associated with third party claims arising from the confirmed or suspected Breach or loss of Institutional Information, including litigation costs and settlement costs; (iv) any investigation, enforcement, fines and penalties, or similar miscellaneous costs; and (v) any payment made to a third party as a result of extortion related to a confirmed or suspected Breach.  The following insurance coverage is based on the highest Protection Level Classification of Institutional Information identified in Exhibit 1 to Appendix DS: 

1. P1 - This insurance policy must have minimum limits of $500,000 each occurrence and $500,000 in the aggregate. 

2. P2 - This insurance policy must have minimum limits of $1,000,000 each occurrence and $1,000,000 in the aggregate. 

3. P3 and P4, less than 70,000 records - this insurance policy must have minimum limits of $5,000,000 each occurrence and $5,000,000 in the aggregate. 

4. P3 and P4, 70,000 or more records - this insurance policy must have minimum limits of $10,000,000 each occurrence and $10,000,000 in the aggregate.  

Protection Level Classifications are defined in the UC Systemwide Information Security Classification of Information and IT Resources: https://security.ucop.edu/policies/institutional-information-and-it-resource-classification.html  
(9) Compliance with Laws. Each Party represents and warrants that it shall comply with all applicable federal and state laws and regulations, including, without limitation, the federal Anti-Kickback Statute, 42 U.S.C. § 1320a-7b, and all implementing regulations; the federal False Claims Act, 31 U.S.C. § 3729 et seq.; the federal Physician Payment Sunshine Act, 42 U.S.C. § 1320a-7h, and all implementing regulations; as well as all comparable state and local laws and regulations relating to the Agreement. The Parties acknowledge and agree that nothing contained in this Agreement shall require either Party to refer business to the other Party or take into account the volume or value of referrals, nor has any unlawful remuneration been solicited or received for the furnishing, arranging or recommending the purchase, lease or ordering of any goods or services reimbursable under any state or federal health care programs.

(10) No Assignment. Neither this Agreement nor any of the rights and responsibilities hereunder may be assigned by either party without the other party’s prior written consent, which shall not be unreasonably withheld.

(11) Amendments. This Agreement may not be amended except in writing signed by duly authorized representatives of both Parties.

(12) Notice. All notices, requests, consents and other communications shall be in writing and be deemed given when delivered personally, or when received if mailed by the United States Postal Service certified mail, return receipt requested, postage prepaid or by Federal Express, United Parcel Service or other nationally recognized overnight carrier. Notices to the Parties shall be addressed as set forth underneath their signatures below, or to such other address or addresses as may have been furnished by either Party in writing to the other.

(13) Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of California.

(14) Severability, Waiver, Assignment.  In the event any term or provision of this Agreement is declared null and void or unenforceable by any court of competent jurisdiction, the remainder of the provisions of this Agreement shall remain in full force and effect to the fullest extent permitted by applicable law.  The waiver by either party of a breach of any term or provision of this Agreement shall not operate or be construed as a waiver of a subsequent breach of the same provision by any party or of the breach of any other term or provision of this Agreement.  No failure or delay by either party in enforcing any right hereunder shall be deemed a waiver thereof.  Neither this Agreement nor any interest or claim hereunder shall be assigned by either party without the prior written consent of the other party.
(15) Entire Agreement.  This Agreement, including where applicable the University of California Data Security Appendix and/or executed Business Associate Agreement, constitutes the entire Agreement between the parties hereto and supersedes and preempts any prior understandings, agreements, representations or statements of any kind, oral or written, that may have related to the subject matter hereof in any way.  The parties also understand, acknowledge and agree that unless otherwise specified in a written instrument executed by both parties no additional terms or changes to these terms, language or provisions contained on Supplier’s web site, product schedule or other ordering document, or contained in any “shrink-wrap” or “click wrap” agreement, even if such additional terms or changes contain provisions to the contrary, shall be valid or binding on the parties.
The Agreement is signed below by the Parties’ duly authorized representatives.
	The Regents of the University of California on behalf of UCLA Health
	[SUPPLIER NAME]

	
	

	Signature
	Signature

	
	

	Name, Title
	Name, Title

	
	

	Date
	Date


EXHIBIT A

Proof of Concept Statement

The purpose of this document is to establish the mutual commitments for the proof of concept/evaluation (“Evaluation”) of the identified products or services and to define the success criteria for that Evaluation.  As such, the parties agree to the following: 

Evaluation Product(s): 

Evaluation Duration: 

Roles and Responsibilities:

UCLA

Supplier

Scope and Success Criteria:  
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